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The plantiffs, who are debtors in a Chapter 7 case, gpped from the order and judgment of the
bankruptcy court* granting in part and denying in part their complaint to recover certain prepetition wage
gamishments and denying their request to hold the defendant, Planters Bank, in contempt. We afirm.

BACKGROUND

On July 24, 1998, Fanters obtaned a judgment againg Harold James in the amount of
$12,459.05, plus atorney’sfeesand cods  Planters then caused a Wit of Garnishment to beissued to
Mr. James employer, Segd Robertsof Arkansas on August 14, 1998. Segd Robertsansveredthewrit.
Theregfter, on October 6, 1998, the Sate court entered an Order for Payment directing Segd Robertsto
pay Flantersthe properly garnished wagesof Harold Jameswhichwerenat subject to exemption. Pursuant
to this Order for Payment, Segd Roberts began garnishing Harold James wages effective November 6,
1998; Segd Roberts pad the following amountsto Planters:

Payrall Wesk Ending  Check Date Amourt

1. 10/25/98 11/04/98 $178.25
2. 11/08/98 11/20/98 $178.25
3. 11/20/98 12/4/98 $178.25
4, 11/30/98 12/4/98 $71.25
5. 12/6/98 12/18/98 $178.25
6. 11/30/98 1/01/99 $41.50
7. 12/20/98 1/01/99 $178.25
8. 1/03/99 1/15/99 $178.25
9. 1/17/99 1/29/99 $178.25
10. 1/31/99 2/12/99 $178.25
11. 1/31/99 2/12/99 $93.90
12. 2/14/99 2/26/99 $273.16
13. 2/28/99 3/12/99 $173.16

The Jameses filed a Chapter 7 bankruptcy petition on March 9, 1999. Following the Trugteg's
Report of No Assats, and the order granting the debotors a discharge, the bankruptcy casewasdosed by
the court on June 15, 1999. By order entered October 12, 1999, the bankruptcy court granted the

! The Honorable James G. Mixon, Chief Judge, United States Bankruptcy Court for the Eastern
and Western Didrricts of Arkansss.



debtors moation to reopen their bankruptcy case and dlowed the debtors 30 days in which to file a
complant agang Panters

On November 3, 1999, the debtors filed a Complaint for Turnover and for Contempt againgt
Panters. The complaint dleged that the garnishments numbered 5 through 12 above were preferences
under 11 U.S.C. § 547(b) and should be avoided.? Thecomplaint dso asserted thet thelast garnishment,
pad by check dated March 12, 1999, violated the automatic gay of 11 U.S.C. § 362(a). Findly, the
debtors maintained that Planters refusdl to turnover the garished funds, in 5 through 13 above was
contemptuous conduct for which Plantersshoul d be sanctioned and ordered to pay debtors atorneys fees
and cogts.

Falowingatrid, in July 2000, the bankruptcy court entered an order determining that: (i) the dete
of the“trande” of the garnished wages, for § 362(a) and § 547(b) purposes, wasthe date Harold James
earned the wages, not the date that Segd Roberts sent the money to Planters, nor the date Planters
received the money; (ii) al wages “earned’ during the 90 days preceding the filing of the bankruptcy
petition (the 90 day period commenced on December 10, 1998) were preferentid transfers under §
547(b), and should be avoided; (iii) there was no violation of the automatic Stay becausethe“trander” of
Hadd James interest paid by the check dated March 12, 1999, occurred prepetition on the date the
wageswereearned. Thus, the bankruptcy court denied the debtors' request to hold Plantersin contempt,
and denied their request for attorneys feesand interet, Sating that Planterswas under no legd obligation
to turnover an dleged preferentid trandfer until ordered to do so by the court.  Judgment was entered in
the debtors favor in the amount of $1,353.22, which wasthetotd amount trandferred in the garnishments
numbered 7 through 13 above.

The debtors goped chdlenges two prepetition garnishments which the bankruptcy court did not
find preferentid: number 5, for the pay period ending December 6, 1998 and paid by check dated
December 18, 1998; and number 6, for the pay period ending November 30, 1998 and paid by check
dated January 1, 1999. Thedebtorsassert thet the trandfer datefor § 547(b) purposes should bethe dete
the checks were issued, not the date that the wageswere earned. The debtors dso chdlengethe court’s
refusd to find Plantersin contempt for dlegedly violaing the automatic say of 11 U.SC. § 362(a), ad

2 The debtors did not chalenge the garnishments numbered 1 through 4.

3



the court’s refusal to assess Planters for the debtors attorneys fees and cost incurred as a result of
Panters dleged contempt.

DISCUSSION
We review the bankruptcy court’s factud findings for dear error and its condusions of law de
novo. Blackwell v. Lurie (Inre Popkin & Stern), 223 F.3d 764, 765 (8th Cir. 2000); Hervey v.

Wendover Fin. Srvs. (Inre Hervey), 252 B.R. 763, 765 (B.A.P. 8th Cir. 2000).

A. Preferentia Trandfers Under § 547(b)

Standing
Gengrdly, only thetrustee may bring an action to avoid aprepetition trandfer. However, adebtor
hes ganding to avoid atrander if: (1) the property trandferred would have been exempt; (2) the property
was not trandferred voluntarily; and (3) the trustee has not sought to bring an avoidance action. See 11
U.S.C. §522(g)-(h); Wade v. Midwest Acceptance Corp. (InreWade), 219B.R. 815,819 (B.A.P.
8th Cir. 1998). Here, thereisno digputethat these requirements are met, nor isthereany digoutethet the
debtors had standing to bring the avoidance action.®

The Merits
Section 547(b) provides that a trustee may avoid any trandfer of an interest of the debtor in

property.
(1) to or for the benefit of acreditor;
(2) for or on account of an antecedent debt owed by the debtor before
uch trandfer was made:
(3) made while the debtor was insolvert;*
(4) made-

3 Although nat chdlenged by Planters, we doubt that Lisa A. James had standing to avoid or
recover the preferentid tranders

* For the purposes of § 547, the debtor is presumed to have been insolvent “on and during the 90
daysimmediady preceding’ the bankruptcy petition filing date. 11 U.SC. 8 547(f).
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(A) on or within 90 days before the date of the filing of

the petition . . .°
(5) that enables such creditor to receive more than such creditor would
recaveif—

(A) the case were acase under Chepter 7 of thistitle

(B) the trandfer had not been mede; and
(C) such creditor recaived payment of such debot to the

extent provided by provisons of thistitle

11 U.SC. § 547(h).

The term “trandfer” is broadly defined in 11 U.S.C. § 101 as “every mode, direct or indirect,
absolute or condiitiond, voluntary or involuntary, of digposing of or parting with property or with aninterest
in property, induding retention of title as a security interest and foreclosure of the debtor’s equiity of
redemption.” 11 U.S.C. §101(54). Inthiscase, the bankruptcy court determined thet the“trandfer” dete,
for 8 547(b) purposes, was the date upon which Harold Jamesear ned hiswages, not the date the check
was issued to or received by Planters, because the earned date iswhen the garnishment lien attached and
atrander of the debtors interest in the wages occurred. The bankruptcy court was correct.

The bankruptcy court based itsruling onour decisonin Wade v. Midwest Acceptance Corp.
(Inre Wade), 219 B.R. 815 (B.A.P. 8th Cir. 1998). There, we hdd that: “a garnishment of wages
earned withintheninety day preference period isavoidableby the [d]ebtor, but . . . agarnishment of wages
outddethat ninety day timeframeisnat. Attachment of alien on garished wages eamned within the ninety
day preference period is, thus, apreferentid trander.” 1d. at 823.

Arkansas gamishment law, amilar to the Missouri law examined in Wade, provides that service
of awrit of gamishment on the garnishee (Planters) cretes alieninfavor of the garnishor, which ataches
to wages owing on the dete of sarvice and continues “as to subsequent earnings until the total amount due
upon the judgment and codtsispaid or satisfied.” Ark. Code Ann. 8§ 16-110-415; W.B. Worthen Co.
v. Thomas, 292 U.S. 426, 429 (1934); Foster v. Pollack Co., 291 SW. 989, 990 (Ark. 1927). Thus,
under Arkansaslaw, serviceof thegarnishment writ on Segd Robertscrested aperfected lienondl wages

®> The“look-back” period is extended to one yeer if the creditor was an indder of the debtor a
thetime of trandfer. 11 U.S.C. § 547(b)(4)(B).



owing & the time the writ was srved. The lien was to continue until the judgment was paid or sdiisfied.
See Ark. Code Ann. 88 16-110-401, 415; Wade, 219 B.R. at 820. “If bankruptcy had not intervened,
[Aanters] would have had a garmnishment lien on [Harold James'] wages earned between [the date of
sarvice of the writ and payment of the judgment], perfected and attached as of [on or about August 14,
1998], on aretroactive bas s aswageswere subsequently earned,” subject to Arkansas' exemption lawvs®
See Wade, 219 B.R. at 820.

However, as we Sated in Wade, 8 547(e)(3) “prevents a trander which might othewise have
been consdered to have ooccurred when a continuing lien is created from actudly being effective for
preference andyds ‘ until the deotor has acquired rightsin the property trandferred.”” Wade, 219B.R. &
821 (quating 11 U.S.C. 8 547(e)(3)). Wherethe property trandferred isthe debtor’ swages, “thismeans
that no trandfer occurs until the wages ae eaned.” Wade, 219 B.R. a 821. Therefore, dthough the
gamishment lien arose outddethe ningty day period, thelien did not attach until the wageswere earned by
Harold James.

The ninety day preference period in this case commenced on December 10, 1998.  The
bankruptcy court correctly ruled thet the garnishments of Harold James wages earned during the ningty
day period were preferentid trandfers which the debtors could avoid under 8 547(b). This induded the
find garnishment, number 13, which was paid by check dated March 12, 1999, for wages earned by
Hardd Jamesonthepay period ending dateof February 28, 1999. The bankruptcy court’ sdetermination
that garnishments numbered 5 and 6 were not preferentid was dso correct. Both of those garnishments,
peid withinthe ninety day period (on December 18, 1998, January 1, 1999, respectivey) involved wages
earned outsde the ninety day period (December 6, 1998, and November 30, 1998, repectively). The
tranders of the debtors interest occurred when the lien attached, which occurred when the wages were
earned - outsde of the preference period.

The debtors focus on a second trandfer: the trandfer by Siegd Roberts to Planters of acheck in
stidactionof thegamisment. However, unlessthedebtorscan avoid thetrandfer of thair interest resuiting
fromtheatachment of the garmnishment lien, they cannot avaid thet payment. If thelienisunavoidable, then
payment onthelienisnot atrandfer of thedebtors interest in property nor doesthet trandfer dlow Planters
to recaive more then it would have recaived if the trandfer had not been made. See 11 U.SC. §

¢ See Ark. Congt. art. 9, 8 1; Ark. Code Ann. §8 16-66-208, 221, 16-110-402.
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547(b)(5). If, for some reason, Segd Roberts had hdd dl of the money garnished until bankruptcy,
Planters, as a secured creditor, would have been entitled to recover dl of the money held.

B. Contempt/Sanctions & The Automatic Stay Of § 362(a)

The debtors argue thet the bankruptcy court ered initsrefusal to hold Plantersin contempt, and
assess atorneys feesand codts, for Planters dleged vidlation of 11 U.SC. § 362(a) for recaiving and
refusng to turnover to the debtorsthe wages garnished for the pay period ending February 28, 1999, paid
by check, from Segd Robertsto Planters, dated March 12, 1999, three days after the bankruptcy petition
wasfiled. Thebankruptcy court ruled thet therewas no violation of theautomeatic Stay and thet thetrandfer
was a preference, which Planters hed no legd obligation to turnover or return until the preference was
avoided. We condudethat contempt isnat aremedy for violating the atute, and further, that Plantersdid
not violate the automatic day. Therefore, we afirm the judgment of the bankruptcy court.

Contempt Not a Remedy
Section 362(a) provides that the filing of abankruptcy petition operaesasaday of dl actionsto,
among other things: callect adam againg the debtor thet arose prepetition; enforcea prepetition judgment
agand the debtor or property of the edtate; take acts to obtain possesson of property of estate or to
exercse control over property of theestate. See 11 U.S.C. 8§ 362(8)(1)-(3). Thedebtorsassart, without
any citation to authority, that Planters should be hdd in contempt and ordered to pay debtors fees and
costs in seeking the contempt for violating 8 362(a). However, even if Planters did violate § 362(a),

contempt is not an gppropriate remedy.

Although some courts have sad thet an entity may be hed in contempt for vidlating the automeatic
day, this“overlooksthefact that contempt isaremedy for violating court orders, not datutes” Sosnev.
Reinert & Dupree, P.C., (Inre Just Brakes Corporate Sys., Inc.), 108 F.3d 881, 885 (8th Cir.
1997). Prior to the 1978 enactment of the Bankruptcy Code, the stay protection debtors receive arose
by court order. See Moratzka v. Visa U.SA. (Inre Calstar, Inc.), 159 B.R. 247, 257 (Bankr. D.
Minn. 1993). But now, the automatic day isa"creation of Congress” not of the courts. 1d. Sncethe
day isadatutory provison and not acourt order, contempt isno longer an gppropriateremedy. Seeid.
at 257-58.



Therefore, ance Plantersis not dleged to have violated any court order, but insteed, a Satutory
provison, thebankruptcy court’ srefusd to hold Plantersin contempt wasproper. See Just Brakes, 108
F.3d at 885; Calstar, 159B.R. & 257-58. If therewasaviolaion of the automatic say, theremedy must
be found dsawhere.

Was There a Violation of the Automatic Stay?

If Plantersviolated theautometic say of 8 362(a), the debtorshave agtatutory remedy in 8 362(h).
Thisprovison datestha “[gn individud injured by any willful violation of agay provided by this section
shdl recover actud damages, induding costsand atorneys fees, and, in gopropriate circumstances, may
recover punitive dameges” 11 U.SC. 8§ 362(h). In this case, however, there was no viodlaion of the
automdtic qay.

If the debtors had no legdl or equitable interest in the wages trandferred to Planters by the check
dated March 12, 1999, then there can be no vidlation of the autometic day. See 11 U.S.C. 88 362(a),
541. Todaerminewhether thewageswere property of the bankruptcy estate, we must ook to Arkansas
gamishment law.

In Arkansas, when aplaintiff has recaived ajudgment and has “reason to bdieve that any other
person isindebted to the defendant or hasin his hands or possess on goodsand chattels, moneys, credits
... bdonging to the defendart, the plaintiff may sueout awrit of garnishment, setting for thedam, demand,
or judgment” and causing a summons to issue to the garmnishee to “answer what goods, chattels, money's
... hemay havein hishands or possesson bd onging to the defendant to satify thejudgment .7 Ark.
Code Ann. § 16-110-401(a)(1).” The garnishment writ isissued pursuant to the procedures st forth in
§16-110-402, which section ind udes the noticejudgment debtors/defendants must receiveregarding their
rightsto daim exemptionsfor dl or pat of ther wages. See § 16-110-402; see also Ark. Cond. art.
9, 8§ 1; Ark. Code Ann. §8 16-66-208, 221. As daed previoudy, service of the writ of garnishment
cregtes acontinuing lien in favor of the gamnishor. See Ark. Code Ann. § 16-110-415; Worthen, 292
U.S. at 429; Foster, 291 SW. at 990 (daing thet “garmishment isin the nature of a procesding in rem,
and . .. svice of process on the garnishee aregtes alien in favor of the plaintiff on the money duefrom

" If the gamishee fal s to respond to the writ, or to any interrogetories propounded with the writ,
the court will enter ajudgment adjudicating the garnishee parsondly liable for the full amount ecified in
thewrit. See Ark. Code Ann. 88 16-110-401(8)(2), 16-110-407.
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the gar nisheeto the defendant”) (emphads added). Following the garnishee s response to thewrit,
the court will then enter judgment. See Ark. Code Ann. 88 16-110-404, 410.

Section 16-110-410 provides, in pertinent part, that if the court rules in favor of the
plaintiff/garishor on thewrit, then “judgment shdl be entered for theamount due fromthe gar nishee
to the defendant inthe origind judgment, or so much thereof aswill be suffident to stidfy the plantiff's
judgment, with costs” Ark. Code Ann. § 16-110-410(b) (emphads added); see also Moory v.
Quadras, Inc., 970 SW.2d 275, 277 (Ark. 1998) (dating that “awrit of gamishment isa it directed
to athird party to determine whether the garnishee is indebted to the judgment debtor, and to obtain a
judgment that such money . . . be paid to the judgment creditor”). Section 16-110-411, sets forth the
effect such ajudgment has on agarnishee It provides that a judgment rendered againg the garmishee,
wherethe garnisheeresponded to thewrit and interrogatories, “ shal havethe effect to rdeasethe garnishee
fromdl responghility in reation to the goods and chettds, moneys, credits, and effects for which the
judgment may have been rendered.” Ark. Code Ann. 8 16-110-411.

In other words, under 88 16-110-410 and 411, the judgment entered in favor of the garnishor
agang the gamishee (employer) extinguishes the employer’ sliahility to the employee and indead makes
the employer lidble to the garnishor. Put ancther way, the judgment terminates the employeg sinteregt in
the garnished wages Therefore, a the time the case was commenced, the debtors had no interest in the

wages earned prepetition.®

Citing Chase Lumber & Fuel Co. v. Koch (In re Koch), 197 B.R. 654 (Bankr. W.D. Wis.
1996), the debtors argue thet they retained an equitable interest in the garnished wages a the time the
bankruptcy wasfiled becausethey had aright to object to thegarnishment. In Koch, thebankruptcy court
held that the debtor retained an equitable interest in garnished wages until the time thet the debtor’ s right
to contest the garmnishment (by daiming an exemption) wasextinguished. See id. a 659-660. Thistime,
the court Sated, could “occur no earlier than thetime the gamishee is lidble under the Satute to turn over
fundsto the gamishar.” 1d. & 660. Under the Wisconsin saute a issue in Koch, the debtor hed five
busness days within which to chdlenge the gamishment. Seeid. (citing Wis Stat. 8§ 812.39(1)).

8 This, of course, does not change the fact thet the transfer of these wages which occurred when
the garnishment lien atached on February 28, 1999, was a preferentid transfer as discussed above.
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Here, however, Arkansas Satutes 88 16-110-410 and 411 extinguish the debtor’ s interest once
the judgment pursuant to the garnishment wrrit (the order to pay in this case) isentered. See Ark. Code
Ann. §816-110-410-411. If Harold Jameswished to contest the garnishment or daim an exemption, he
wasrequired to havefiled aschedule of dl his property within forty-five (45) daysof thejudgment entered
agang him infavor of Planters. See Ark. Code Ann. 8 16-66-221; see al so Ark. Code Ann. § 16-66-
211(providing that a judgment debtor seeking to dam an exemption mus file a property schedule after
giving fivedays naticeto the judgment creditor). Nothing in the record demondirates that Harold James
filed such aschedule within the specified time period. Further, where the debotor does not timely daim an
exemptioninthemanner provided by Arkansaslaw, hewaiveshisright to seek suchexemption. See, e.g.,
Andrews v. Briggs, 158 SW.2d 269 (Ark. 1942). Thus, the debtors had no interes in the wages
garnished prepetition.

Accordingly, we afirm the bankruptcy court’ sorder refusing to sanction Plantersfor the delators

atorneys feesand cogs and “actud damages”

CONCLUSION

For the foregoing reasons, the judgment of the bankruptcy court is affirmed.

A true copy.

Atted:

CLERK, U.S BANKRUPTCY APPELLATE
PANEL, EIGHTH CIRCUIT.
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